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TO OUR READERS. 

It will be seen, by reference to our adver- 
tisement on the cover, that, independent of 
the Reports of Cases decided in the American 
Courts, we have made arrangements to give 
the whole of the important decisions in 
the following Courts in England, name- 
ly:—The Lord Chancellor's Court; The 
Master of the Rolls’ Court; The Vice- 
Chancellor of England’s Court; Vice- 
Chancellor Knight Bruce’s Court; Vice- 
Chancellor Wigram’s Court; The Court 
of Queen's Bench ; Court of Common 
Pleas ; and the Court of Exchequer. They 
will commence from Michaelmas Term, 
(November,) 1842, and will be regularly 
continued. We may remark, that these 
cases will not be found in the regular English 
Reports for some twelve months after our 
publication. 





USES AND TRUSTS. 
THE SUBJECTION CLAUSE. 


Tue consequence of the doctrine, as 
contended for by the vice-chancellor, would 
be as follows, viz: If the statute were to 
operate upon future estates only, and not 
upon present estates, a testator might limit 
a present estate to fifty lives in being at 
the creation of the estate ; and, by creat- 
ing a joint-tenarcy, the power of aliena- 
tion would be suspended until the death 
of the survivor of the fifty, which would 
be in the direct teeth of the statute which 
says, that “the power of alienation shall not 
be suspended by any limitation or condition 
whatever for a longer period than during 
the continuance of not more than two 
lives in being.” 

This view of the case, however, does 
not appear to be correct, for we find, on 
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No. 15. 


appeal from the vice-chancellor to the 
chancellor, the latter learned judge says: 
“The vice-chancellor was probably led 
into the error of supposing, that the 15th 
section only related to future estates as 
defined in the 10th section from the juxta- 
position of the 14th and 15th sections, and 
from the first clause of the former being con- 
fined interms to future estates, and also from 
the fact, that, at the common law, there 
was no way of rendering property inalien- 
able except in the limitation of a future 
estate. The 15th section, as originally 
drawn, was only in accordance with the 
rule of the common law, as modified by 
the rejection of the absolute term of 
twenty-one years in gross, after the 
determination of any number of lives 
in being at the creation of the estate. 
This section, in its terms, like the analo- 
gous principle of the common law, em- 
braced, and was intended to embrace, 
every possible means by which the estate 
could be rendered inalienable beyond the 
prescribed period. And it was the origi- 
nal J7th section only which prohibited a 
suspension of the power of alienation be- 
yond the period of two lives, by the crea- 
tion of future estates, which estates were 
declared to be void in their creation. After 
this chapter was prepared by the Revisers 
and printed, for some reason which does 
not appear, but probably to prevent any 
attempt which might be made under the 
provisions of the 55th and 63d sections, or 

otherwise to tie up the estate for a longer 

period than two lives in being, and to make 

assurance doubly sure, they concluded to 

alter the 15th section, so as to declare the 

general rule of law for the future, that the 

absolute power of alienation should not be 

suspended, in any case whatever, for a 

longer period than during the continuance 

of not more than two lives in being, except 

in the single instance of the death of the 

ultimate remainder-man during his-minori- 

ty, as provided for in the next section. 

This alteration in the 15th section being - 
made, the 17th section, which applied only 
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to restrictions upon the power of aliena- 
tion by means of future estates, became 
unnecessary, and was stricken out, the pro- 
visions of the 15th section, as amended, 
being sufficiently broad and extensive to 
embrace every kind of estate, either pre- 
sent or future, by which the power of ali- 
enation might be suspended beyond the 

rescribed period. The correction to which 
F'allude, will be found upon the back of 
the printed analysis to the chapter on real 
property, as reported in the legislature by 
the Revisers. 

The chancellor is of opinion, that the 
15th section was intended to operate upon 
present as well as future estates. 

If such be the case, no present estate can 
be created, which will suspend for a long- 
er period than during the continuance 
of not more than two lives in being, &c. 
And, as the 15th section applies as well to 
present as to future estates, there must of 
necessity, be some meaning for the 14th 
section, that is to say, that it was intended 


to apply to something else ; to have a difle- 


rent operation from the 15th section, and 
that difference of operation is the very 
thing which we are inquiring after. 

Chief Justice Savage gives a very clear 
view of the intentions of the legislature 
upon these two sections. He says, “ I will 
consider an objection to the application of 
the 15th section to this case which was 
urged upon the argument. It was said 
that the 15th section was applicable to fu- 
ture estates only. ‘The reason for that as- 
surmption is, that future estates alone were 
the objects of the six previous sections. 
The juxtaposition of those sections is not 
alone sufficient to authorize the court to 
say, that future estates only were intended 
when the language is broad enough to em- 
brace all estates attempted to be conveyed 
by any limitation or condition whatever. 
But there is a conclusive answer found in 
the notes of the Revisers, and the amend- 
ments made by the legislature to that sec- 
tjon, as originally reported, together with 
the rejection of the 17th section as re- 
ported. The 15th section, as repoited, 
read thus: The absolute power of aliena- 
tion shall not be suspended by any limita- 
tion or condition whatever, for a longer pe- 
riod than during the continuance, and un- 
til the termination of a life or lives in being 
at the creation of the estate. The 17th 


_ Section, as reported, reads thus: “ In every 


creation of a future estate, the absolute 





power of alienation shall not be suspended 
longer than the lives of two persons then 
in being. Did the Revisers mean the same 
thing by these twosections ! or did they mean 
that property might be rendered inaliena- 
ble by a present estate for any number of 
lives in being at the creation of the estate, 
and future estates for only two such lives 4 
or did they mean, that after the termination 
of a present estate, which should continue 
for any number of lives in being at the 
testator’s death, than that a future estate 
should be created by conveyance from the 
trustees, which should continue for two 
lives then in being, that is, two lives then 
in being at the termination of the lives in 
being at the death of the testator? This 
would be going as far as Lord Thurlow, 
in Robinson v. Hardcastle, allowing the 
survivor of one thousand trustees to ap- 
point a life estate, and which was attemp- 
ted, but not permitted, in Humberton’s 
case. The note of the Revisers upon sec- 
tions from 14 to 22, states the leading ob- 
jects in view in those sections. They state, 
that by means of executory dispositions of 
land and its profits, as the law then stood, 
the land itself might be rendered inalien- 
able for a life or lives in being, and twen- 
ty-one years thereafter, that by means of 
a springing use or executory devise, it 
might be rendered inalienable longer than 
by an entail; that any number of lives 
might be introduced for the purpose of 
protracting the period of alienation ; that 
in these sections they have proposed 
some new regulations, which considerably 
abridge the present power of rendering 
real estate inalienable. They state the 
difference to be the following :—1. That 
alienation, by those sections, cannot be 
protracted by means of mere nominees 
unconnected with the estate, beyond the 
period of two lives. 2. That no more than 
two successive estates fur life can be 
created ; and, 3. That the period of twen- 
ty-one years, after a life or lives in being, 
is no longer allowed as an absolute term ; 
and they suggest whether the genius of our 
| government, and the state of our society, 
| do not require that the right of suspending 
| alienation should be still further reduced. 

From these remarks, it is evident that 
| the object was to abridge, not enlarge, the 
| period of inalienability ; that the ¢ermznation 
| of any number of lives, selected by the testa- 
tor, was the utmost limit, and that, in re- 
spect to FUTURE ESTATES, that number of 
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lives should not exceed two. When the 
subject was acted on by the legislature, an 
alteration was made. Whether it was first 
suggested by the Revisers, or some mem- 
ber of the legislature, does not appear ; 
but, by a special report, it does appear 
that the Revisers recommended an altera- 
tion of the 15th section, in the manner in 
which it now appears, to wit: that the 
power of alienation shall not be suspended 
by any limitation or ‘condition whatever, 
for a longer period than during the conti- 
nuance of not more that two lives in being, 
at the creation of the estate. They re- 
commended to the legislature to strike out 
the 17th section, as being rendered unne- 
cessary by the above amendment. Both 
these amendments were adopted, showing 
conclusively the intention of the legislature, 
that the same rule should be applied to the 
inalienability of real estate, whether it is 
attempted by means of creating a present 
or future estate. Such inalienability shall 
not continue beyond the termination of two 
lives in being at the creation of the estate. 
It makes no difference, therefore, by what 
sort of limitation or conditions the attempt 
may be made, the matter is settled—ina- 
lienability for a longer period cannot be ef- 
fected. 

















U. S. District Court for the Southern District 


of New-York. 


Before the Hon. S. R. Betrs. 


Tue Unirep States v. ALEXANDER S. 
Mackenzie and Guert GaNsrEvoort.— 
Jan. 10th, 1843. 


MOTION FOR A WARRANT. 


Where parties are charged with having committed the 
crime of murder on the high seas, and an investiga- 
tion, ina regularly organized court of inquiry, is in- 
stituted by the Secretary of the Navy, the United 
States District Court will not grant a warrant to 
arrest the parties so charged, pending such procced- 
ings. 


Tuts was an application by Mr. J. B. 
Scholes, on behalf of Margaret E. Crom- 
well,*the widow of Samuel Cromwell, 
for a warrant to apprehend Commander 
Mackenzie and Lieutenant Gansevoort, 
charged with the wilful murder of the said 
Samuel Cromwell. The learned counsel 
made this application on affidavits, the al- 
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legations of which sufficiently appear in 
the opinion of his honor, the district 
judge. 

Betts, J., delivered the following opi- 
nion :—T wo affidavits were presented me 
yesterday afternoon, and an application 
founded on them was made by counsel, for 
a warrant to arrest Alexander Slidell Mac- 
kenzie and Guert Gansevoort, for murder 
committed on the high seas. 

The affiidavit of Margaret E. Cromwell 
states, that she is the widow of Samuel 
Cromwell, and charges, that she is in- 
formed and believes her husband was put 
to death the first day of December last, at 
sea, on board the United States brig So- 
mers, by order of Mackenzie, and that 
Gansevoort aided, abetted, and assisted in 
the said killing; that he was put to death 
without the form or semblance of a trial, 
and without the least legal evidence of 
the guilt or misconduct of said Cromwell. 

She further states, that she is informed 
and believes, that said Cromwell was put 
in irons on board the said brig the 27th day 
of November, and remained thus confined 
until the first day of December, and when 
within two or three days’ sail of the Island 
of St. Thomas, he was, by order of the ac- 
cused, deliberately put to death by hanging 
at the yard-arm of said brig. 

The other deposition, made by Charles 
Cleveland, alleges, that he was present on 
board the U.S. ship North Carolina,and on or 
about the 29th day of December last, heard 
a report or written statement read, and 
also heard Mackenzie, the accused, admit it 
was made by him; and in that statement 
Mackenzie admitted, he did deliberately 
put to death Samuel Cromwell, by hanging 
him at the yard-arm on board the U.S. 
brig Somers, on the high seas, ea the first 
day of December last ; and also, that the 
deponent heard Gansevoort,che other party 
accused, acknowledge, that he aided and 
abetted Mackenzie in the said act. 

The counsel also submitted a published 
report of the statement of Mackenzie, and 
the proceedings thereupon, referring to 
that as evidence of his admission and the 
manner ia which it was made. 

It is first to be remarked, in respect to 
this proceeding, that it is not conducted in 
the method usually employed in criminal 
accusations in this district. 

The district attorney is the official re- 
| presentative of the government in criminal 

prosecutions, (5 Peters’ R. 451 ;) and it can 

















228 THE NEW-YORK LEGAL OBSERVER. 





The United States v: Mackenzie and Gansevoort. 


a nena sneSniasiomnnaaSRSNONGAS 








rarely happen that a magistrate will feel 
bound to investigate charges which have 
been made known to the district attorney, 
and which he then declines to prosecute or 
countenance. 

It by no means follows, that the unwil- 
lingness or refusal of that officer to insti- 
tute a criminal prosecution, will debar a 
judge or magistrate investigating charges 
which come before them properly authen- 
ticated, or will control them in the exercise 
of a full discretion in the matter; but it is 
found most conducive to the orderly admi- 
nistration of justice, to the protection of 
the citizen, and the vindication of the 
laws, in the discovery and punishment of 
public offenders, to leave to the officer of 
the law, charged with this duty, to collect 
proofs, inquire whether there is a probable 
case of any offence against the laws, and 
prepare the charges to be preseuted before 
the examining magistrate. 

It is not concealed, that in this case, the 
district attorney, or the gentleman con- 
ducting the business of his office, in his 
absence on other official duties, both de- 
clines to act in this accusation, and dis- 





countenances its prosecution at the pre- | 


sent time, and in this form. 

We are, then, brought to consider the 
case as it now stands, and decide, whether 
the facts stated, are of anature to demand 
the arrest of those parties on this capital 
charge. 

I: is to be premised, that it is not the 
duty of a magistrate, upon the mere asser- 
tion, upon oath, that a crime has been 
committed, to issue a warrant or take cog- 
nizance of the subject. 

There must be first laid before him a 
statement of facts, verified by oath, which, 
if true, either proves that an offence has 
been committed, or raises a strong pre- 
sumption that it is so. (1 Chitty C. L. 12; 
1 Hale, 580; 2 ib. 107, 110.) 

If he may be protected in acting on a 
well-founded suspicion, it is clear, upon 


the principle of the authorities, that he is | 


not bound to proceed on such evidence at 


common law, unless, perhaps, in the case | 


of a suspicion founded on his personal 
knowledge of facts. (1 Chitty, 10, 11.) 
And under the Gth amendment of the 
United States’ Constitution, it is at least 
doubtful, whether he can act until a pro- 
bable cause is first established to his satis- 
faction by oath. 

The witnesses, who have given their de- 


4 
' 


positions in this case, know no fact or cir- 
cumstances implicating these parties, and 
claim to support the proceedings asked 
for upon the open and notorious declara- 
tions and averments of the accused. 

I am, accordingly, bound to regard these 
declarations and the concomitant circum- 
stances, as the sole evidence offered to sup- 
port the accusation, and justify the award 
of a warrant of arrest. 

It appears upon this proof, that the ae- 
cused, being officers in command of the 
U.S. brig Somers, arrested Cromwell on 
a charge of a mutinous conspiracy with 
others of the crew, to murder the officers, 
and piratically possess themselves of the 
vessel, her armament and stores ; that af- 
ter detaining him in confinement from the 
27th of November to the Ist of December, 
they ordered him put to death under ap- 
prehension of his rescue by his confede- 
rates, and in the belief that there was no 
other means of saving the ship and the 
lives of the officers. 

Setting up an accusation of this charac- 
ter against the deceased, under whatever 
solemnity of asseveration, most certainly 
cannot be received as a justification for 
employing*the last extreme of power by 
the accused. The watchful solicitude of the 
law over life and personal security, cannot 
be so quieted or satisfied. The necessity 
of the case must be made apparent beyond 
any fair ground to doubt, belore any fune- 
tionary, under whatever plenitude of 
power, can, on his own mandate, take the 
life of a citizen. Public sensibility is in 
no respect in advance of the activity and 
vigor of the law, in vindicating and pro- 
tecting life and personal liberty from in- 
juries not well warranted and excused by 
the exigencies under which they were in- 
flicted. 

Yet, it by no means follows, that the in- 
vestigation of this grave and exciting sub- 
ject, devolves upon the civil authorities, or 


' that the commission of an offence at places 


or by persons within the jurisdiction of 
courts of law, necessarily imposes on them 
the duty of inquiry or punishment. 

It is not intended, however, to go into 
this topic farther than to consider whether 
the facts and circumstances now laid before 
me, impose a necessity on me, as a civil 
magistrate, to cause the accused to be ar- 
rested, and then to proceed and investi- 
gate the charges. 

The act of Sept. 24, 1789, § 33, empow- 
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ers the arrest of offenders for any crime 
against the United States, agreeably to the 
usual mode of process in this state where 
the offender may be found, and autho- 
rizes the proceedings to be had before any 
justice or judge of the United States, or 
justice of the peace, or other magistrate of 
the state, and a recent act extends the au- 
thority to commissioners appointed by the 
circuit court to take affidavit and bail. (Act, 
Aug. 23, 1842.) 

But, though the mode of proceeding be 
the same as under the state laws, the Uni- 
ted States’ courts can take no cognizance 


of any matter, not specifically declared to | 


be a crime or offence by act of congress, 
and accordingly cannot inquire into viola- 
tiens of the common law, or law of na- 


» tions, committed on land or at sea, without 


the act is prohibited and punished, by ex- 
press statutory provisions. (United States 
v. Hudson et al. 7 Cranch, 32; & Wheat. 
76; United States v. Weltberger, 3 


Wheat. 336; United States v. Bevans, C. | 


J. Marshall, 387. 

The crimes act of 1790, § 8, renders it 
a capital offence for any person upon the 
high seas to commit murder, and declares, 
that the trial of crimes committed on the 
high seas, &c., shall be in the district 
where the offender is apprehended, or into 
which he may be first brought. 

The act of 1825 (ch. 276, § 4,) declares, 
that if any person upon the high seas, &c., 
shall commit wilful murder, he shall, upon 
conviction thereof, suffer death. 

The language of these enactments is suf- 
ficiently comprehensive to embrace offences 
committed on board the armed vessels of 


the United States, and the argument upon 


which the interposition of the civil courts 
is invoked in this instance, assumes that 
congress designed to have the criminal ju- 
risprudence of the country exercised in 


all cases in conformity to the provisions of | 


the 5th and 6th amendments to the consti- 
tution, by presentment and jury trial. 
But it is to be observed, that the 5th 


amendment confers full power on congress | 


to legislate over offences in the navy, and 
army,and militia, in actual service, without 
such restriction. 

The Sth article is, ‘‘ No person shall be 
held to answer for a capital or otherwise 


infamous crime, unless on a presentment | 


or indictment of a grand jury, except in 
cases arising in the land or naval forces, or 
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in the militia, when in actual service in time 
of war or public danger.” 

Without pausing to consider, whether 
any one other than the party accused or to 
be tried, can take advantage of this consti- 
tutional limitation, and compel the trial to 
be had in courts of law, when the party 
proceeded against, does not claim it or ob- 
ject to a different tribunal, it is sufficient 
to say, that this clause of the constitution 
distinctly separates offences, on land or at 
sea, committed in the army or navy, from 





| crimes in general, and in connection with 


the express power to make rules for the 

governmentof land and naval forces, leaves 

| to congress power to legislate with broader 
discretion over that portion of the public, 
subject to its authority. 

It is in this sense the provision is under- 
stood by our ablest commentators, (3 Sto- 
ry’s Crim. Law, 79, 656,) and by the su- 
preme court, (3 Wheaton, 336; 7 Cranch, 
116.) ' 

Congress has exercised this power dis- 
tinctly, and by the act for the better go- 
vernment of the navy, passed April 23, 
1800, art. 21, has declared, ‘“‘ That the 
crime of murder, committed by any officer, 

| &c., belonging to any public vessel of the 

| United States, without the territorial juris- 
| diction of the United States, may be pu- 

| nished with death by the sentence of a 

court martial.” 

A very eminent Attorney General of the 
United States, gave it as his opinion, in 
| 1812, that a naval court martial ought not 
to try and punish a murder committed on 
board a United States frigate at Norfolk, 
but that jurisdiction in the case belongs to 
the ordinary civil tribunal. (Attorney Ge- 

neral Pinckney. Opinion of Att. Gen., p. 

114.) 

So far as that opinion might indicate 
that jurisdiction in this case belonged to 
the United States’ courts of judicature, it 
is contravened by the judgment of the su- 
preme court, in 1818. That court, inti- 
mating a strong opinion that the crimes act 
of 1790, § 8, did not embrace offences com- 
mitted on board the public ships of the 
United States. (3 Wheat. 391.) 

The crimes act of 1825, § 4, reiterates the 
language of that of 1790 in this respect, and 
it is accordingly a point of great doubt, un- 
der the construction given by the supreme 
| court, whether it would interfere with the 
' legislation then in force by the act of 1800 


| 
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in respect to the navy. This doubt is rather 
strengthened than removed by an after en- 
actment in the act of 1825. 

Sec. 11 renders it a capital offence wil- 
fully to burn, or to set fire with intent to 
burn, any public vessel of the United 
States, afloat, &c., and then adds the pro- 
viso, ‘ that nothing herein contained shall 
be construed to take away or impair the 
right of any court martial to punish any 
offence which, by the law of the United 
States, may be punishable by such court.” 

If the act of 1825 may be regarded as 
giving the civil courts concurrent jurisdic- 
tion with courts martial over offences com- 
mitted on board ships of war, this proviso 
very distinctly indicates the intent of con- 
gress, that the power then existing in 
courts martial was not to be abrogated or 
suspended ; and it would result that it did 
not impose on the civil courts the necessity 
of exercising the jurisdiction as the only 
means of enforcing the@aw and securing 
or punishing offenders. 

But supposing all reasonable grounds of 
doubt are removed, and it is demonstrated 
that the courts of civil jurisdiction are to 
take cognizance of this matter, the ques- 
tion yet remains, whether the subject is 
now brought before me in such posture, 
and under such a state of facts, as would 
render it a judicious exercise of discretion 
to interpose and arrest the parties. 

Looking at the papers laid before me as 
the basis of this proceeding, I find a regu- 
larly organized Court of Inquiry, instituted 
by the Secretary of the Navy, now sitting 
and investigating this very matter. 

The United States law officer of this 
district is assigned as the judge advocate of 
that tribunal, and the declaration of Lieut. 
Gansevoort, vo: which his arrest is de- 
manded, was made in the testimony given 
by him before that court. The report, or 
written statement of Commander Mac- 
kenzie, employed as evidence on this pro- 
ceeding, was a paper submitted to that 
court for its examination and action. 

That court is still diligently engaged in 
the examination of witnesses upon this 
very subject matter, and it is most manifest 
from these papers, that a rightful and full 
understanding of the charges preferred by 
these depositions against Mackenzie and 
Gansevoort, cannot be had by me, without 
calling the same witnesses before me, and 
going over the same ground of examina- 
tion now pursued by the Court of Inquiry. 





| 


| 





Nor can a step be taken by the civil au- 
thority in'this behalf, without at once ar- 
resting and suspending the action of the 
Naval Court of Inquiry. 

The second section of the act of con- 
gress, April 23, 1800, art. 1, expressly em- 
powers the Secretary of the Navy to con- 
vene such court of inquiry, and prescribes 
to the members and judge advocate a so- 
lemn oath of office. 

It should therefore bea case of mostimpe- 
rious exigency that would induce any single 
magistrate to take from such tribunal the 
subject matter submitted toits investigation 
and assume to himself the entire cogni- 
zance and disposition of it. 

There is no fact, submitted to me, indi- 
cating any necessity for such procedure, 


It is not proved that there is the slightest . 


suspicion, that the officers accused will flee 
a full and searching investigation of their 
conduct, nor but that they are now under 
competent control by authority of the 
President of the United States, to be 
brought to answer befere the proper tribu- 
nals, for any violation of the law, commit- 
ted by them in this most solemn and me- 
lancholy transaction. 

It would be most unusual, if not indis- 
creet, while the head of the government is 
pursuing this investigation in respect to the 
conduct of the officers of the navy in the 
exercise of their command, for a single 
magistrate to intervene, and by his warrant 
to change the whole course of procedure, 
and attempt to establish a paramount ju- 
risdiction in himself over a case where at 
least there is color of authority to sup- 
port the method pursued by the govern- 
ment. 

These considerations satisfy my judg- 
ment, that the proofs submitted to me do 
not establish a case, in which a judicial 
necessity is imposed on me to-take cog- 
nizance of the complaint, and I therefore 
decline granting the warrant prayed for, 
to arrest Alexander Slidell Mackenzie and 


| Guert Gansevoort, for the crime of mur- 


der. 





Chancellor Brougham was very irritable, 
and continually complained of being an- 
noyed by persons talking in court. On 
one occasion, he exclaimed to the crier of 
the court, “ Sir / unless you preserve order, 
I must speak to your successor |” 
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IN BANKRUPTCY. 





U. S. District Court for the Southern District 
of New-York. 


Before the Hon. S. R. Berts. 


Ex parte BARNEY Corse, in the Matter of | 


his Bankruptcy. 
NEW TRIAL. 


The district court has the power to set aside the ver- 
dict of a jury found under the 4th section of the 
statute, and to order a new trial in consonance with 
the rules upon which such new trials are granted in 
courts of law. 


Tue circumstances of this case appear 
in his honor’s opinion. 

W. C. Wetmore and M.S. Bidwell, for 
the bankrupt. 

T. Sedgewick and J. W. Gerard, for the 
creditors. 

Betts, J.—The issue formed in this case 
between the bankrupt and his creditors, 
was tried by a jury under the provisions of 
the 4th section of the bankrupt act, and 








the jury found a verdict against the bank- | 


Tupt. 

iA motion being made for a new trial by 
the bankrupt, a preliminary objection is 
raised on the part of the creditors, that the 
court has no power, in bankrupt cases, to 
grant new trials. 

The objection is rested on two general 
propositions. (1.) That this being a court 
of limited jurisdiction, it has no inherent 
power to grant new trials; and (2.) That 
in the execution of the bankrupt law, the 
district judge, acting under a special dele- 
gated power, can exercise no jurisdiction 
not plainly given him by the terms of the 
act. 

The 17th section of the judiciary act, 
(Sept. 24, 1789,) declares, that “all the 
courts of the United States shall have 
power to grant new trials in cases where 
there has been a trial by jury, for reasons 
for which new trials have usually been 
granted in the courts of law.” 

This act gives the equity courts the 
same authority to order new trials on is- 
sues sent to be tried at law, as is exercised 
by the Chancellor in England. (Harrison 
v. Rowan, 3 Wash. C. R. 581.) 

It was decided in one of the earliest 
cases under the bankrupt act by this court, 


(Frisbee’s case,) that, in administering this 
act, the functions of the district court as a 
court were employed, and that it was not 
a jurisdiction conferred on the judge as a 
commissioner in the nature of the appoint- 
ment, by which the chancellor formerly 
executed the bankrupt law in England. 

Every provision of the statute indicates 
this purpose distinctly. 

The first section authorizes the decree 
of bankruptcy in voluntary and compulso- 
ry cases, on petition made to the proper 
court or appropriate court, and the party’ 
declared bankrupt at the instance of a cre- 
ditor, may, by petition to such court, be en- 
titled to atrial by jury before such court. The 
last clause of the same section demonstrates 
that when the judge is referred to, it is not 
as the officer presiding in the tribunal, but 
as the court technically: for it is declared, 
that “the judge, in his discretion, may di- 
rect such trial by jury to be had, &c., &c.,” 
in such manner, and under such directions, 
as the said court may prescribe and give. 
The second section in the proviso again 
refers to the court, as holding the proceed- 
ings in bankruptcy, and the third section 
directs the estate to pass on a decree of 
bankruptcy by the proper court, and subjects 


| the judgment of the assignee in setting 





apart effects for the benefit of the bankrupt 
to the final decision of the court. The 7th 
section still more explicitly declares, that all 
proceedingsin bankruptcy shall behad inthe 
district court, &c., and points out minutely 
the various processes by which the court 
shall bring the matter to an ultimate deter- 
mination. 

The 6th section declares, that the district 
court shall have jurisdiction in all matters 
and proceedings in bankruptcy, the said 
jurisdiction to be exercised summarily in | 
the nature of summary proceedings in 
equity. ; 

This clause indicates most clearly the 
purpose of congress to impose upon the 
district courts, as they are organized, the 
duty of executing the bankrupt law, 
and to relieve those courts of the embar- 
rassment of procrastination attendant upon 
conducting business as /aw courts merely, 
it imparts to them in this behalf, the chan- 
cery faculty of exercising the jurisdiction 
summarily in the nature of summary pro- 
ceedings in equity. 

Judges Story, Sprague, Judson and 
Conkling, have reasoned ably in demonstra- 
tion of the intent of congress to give full 
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chancery powers to the United States courts | ate to like process, under any other branch 
in matters of bankruptcy, (5 Law Reporter, | of their powers. 

18; ibid, 55; ibid, 158 ;) and if this is so, A further analysis of other provisions of 
the authority to frame issues and revise the statutes would tend to demonstrate this 
the findings of juries thereon, would follow intent still more fully—those in relation to 
as a necessary incident. But, without de- | the adjournment or appeal of matters to 
riving the power fiom that source, it would the circuit court—the action of the circuit 
seem one of the most natural, if not usual | court—the continuance of both courts 
methods of exercising a summary jurisdic- | open at all times, &c.; and the first pro- 
tion in chancery to re-examine a verdict | viso to No. 167 of Sec. 1 of May 18, 1842, 
rendered under the direction of the court, | furthermore manifests the understanding of 
and for its infurmation, and to set it aside | congress, that the judges sitting in bank- 
and order a new trial for adequate cause. | ruptcy, were holding their respective courts 
Congress plainly contemplated this as aj with all the concomitants of a sitting in 
power needful and proper in one instance, | term. It prohibits the per diem compensa- 
for in the 7th section it gives a conclusive tion allowed the officers of court for at- 
effect to a verdict on a contestation of debts, | tendance upon the district and circuit 
unless a new trial shall be granted, thereby | courts during their sittings, to be so con- 
recognizing the power of the court to di- | strued as to authorize such payment for 
rect such new trial by an implication of their attendance upon either of those courts 
equal form with an express declaration. whilst sitting fur the transaction of the 

Nor is this, as supposed by counsel, re- business under the bankrupt law merely 
ferable to a probable trial in the state | or any portion of the time, for which either 
courts, for “the contestation must be in | of the said courts may be held open, or in 
the proper court, having jurisdiction over session by the authority conferred in that 
the proceedings in the particular case in law.” This discussion has been, however, 
bankruptcy.” already sufficiently extended, and I shall 

Independent of this view of the subject, here terminate this branch of it, by decla- 
Ihave nodifficulty in holding,thatthe United ring my opinion that this court has power to 
States courts are empowered to exercise , set aside the verdict of a jury found under 
in bankruptcy cases, all their powers as | the provisions of the 4th section, and to or- 
courts, appropriate to the nature of the | der a new trial in consonance with the 
case, and the proceeding presented for | rulesupon which such newtrialsare granted 
their consideration. | in courts of law. 

It is believed to be a universal rule, that 
the augmentation of the authority of a court 
by introducing new matters within its juris- 
diction, in no way changes the functions of ; U. S. Circuit Court of Maine. 
the court, or the methods by which it per- | 
forms them. It applies all its accustomed | 
powers to the new subject, and so models 
its proceedings as to fit them to the cha- 
racter of the additional duties enjoined. 

The lawgiver understands the existing | 
capacity of his courts, and, in adding to the | 
— oe thew omgiagmant, oe be — The oath of a petitioning creditor to his debt, unsup- 
posed to contemplate, that they will con-— ported by other testimony, is not, where the pre- 
tinue the use of their customary powers, | sumed bankrupt denies the indebtedness, sufficient 


unless he specially limits and restricts that | ,,t0 support a decree in bankruptcy. ‘ 
7 | Where creditors desire a trial by jury to test the vali- 
use. io Wanee . ,. |. dity of the petitioning creditors’ debt, the court will 
In enjoining upon the district and circuit grant it on a proper issue framed, or the court may 


courts, to take cognizance of and adminis- proceed to decide the case of itself in a summary 
z proceeding in equity, or may, ex mero motu, in its 








Before the Hon. Josrern Story. 


Ex parte Foster, in the Matter of 
Remick. 


PETITIONING CREDITOR’S DEBT. 


ter the bankru pt act, congress must be ac- | discretion, require the fact to be tried by a jury. 
cepted to intend, that in every particular, | 
not otherwise designated by the statute,| In this case, the following questions were 


those courts should proceed with this new | submitted by the district court of Maine 
jurisdiction upon the principles appropri- | for his honor’s opinion. 1. If the petition- 
( ; 
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ing creditor has sworn to a debt of five 
hundred dollars, or more, and the supposed 
bankrupt denies the existence of the.debt, 
and offers prima facie evidence, that it is 
not due, is the oath of the petitioning cre- 
ditor to the debt, without proof, a sufficient 
foundation for a decree of bankruptcy ? 
2. When the existence of the debt is de- 
nied, and whether it is due or not, involves 
a question of fraud, is the fact, whether 
the debt is due or not, to be decided by 
the court, or is the existence of the debt 
to be established by the verdict of a jury 
on a proper issue to be framed for that 
purpose.” 

Story, J.—The real controversy in this 
case, which is a proceeding in invitum by 
creditors to have the debtor declared a 
bankrupt, is, whether there is a good and 
sufficient petitioning creditors’ debt to sup- 
port the proceedings. Two questions are 
presented upon the facts: As to the first, 
under the particular circumstances, | am 
satisfied, that the oath of the petitioning 
creditors is not sufficient to establish the 
existence of their debt. In the ordinary 
course of proceedings of this sort, the oath 
of the petitioners is a sufficient proof of 
the debt to sustain his right ; but it is liable 
to be rebutted by counter proofs, and may 
be overcome by such proofs. In this case, 
I think, the prima facie evidence of the 
debt, from the oath of the petitioners, is 
completely overcome by the proofs on the 
other side, and therefore the burthen of 
proof is on the petitioners to establish by 
evidence beyond the oath, that the debt is 
a true and subsisting one. 

As to the second question, the case 
clearly does not fall within the proviso of 
the first section of the bankrupt act of 
1841, ch. 9. But I think, that it either falls 
directly within the provisions of the fifth 
and eighth sections of the act, or by a close 
analogy, ought to be governed by similar 
considerations. The fifth section declares, 
that “the district court shall have full | 
power to set aside and disallow any debt 
upon proof, that such debt is founded in 
fraud, imposition, illegality, or mistake.” 
Now it seems to me, that the very case 
now before the court is within the purview 
of this clause, and that the court is to decide 
the whole matter, upon examination of all 
the proper evidence of itself summarily, 
and sitting as a court of equity, with full 





equity powers for the purpose. 
ai 30 


The seventh section, in its introductory 
provisions, applies, in terms, to cases of 
petitions by creditors in baukruptcy against 
a debtor in invitum, as well as to cases of a 
voluntary petition by the debtor for the 
benefit of the act. And, after having pro- 
vided, that “all proof of debts, or other 
claims of creditors, entitled to prove the 
same by this act, shall be under oath, or 
solemn affirmation,” &c., proceeds to de- 
clare: “But all such proof of debts, 
and other claims; shall be open to con- 
testation in the proper court having 
jurisdiction in bankruptcy, and as well 
the assignee as the creditor shall have 
aright to atrial by jury upon an issue to 
be directed by such court to ascertain the 
validity and amount of such debt or 
claims.” Now, certainly, there is some 
difficulty in avoiding the conclusion, that 
this clause of the seventh section doe’ ap- 
ply to every case where the creditor seeks 
to have the fact ascertained by a jury, of 
the validity and amount of his claim, what- 
ever may be the case of the debtor, where 
no assignee has as yet been appointed. It 
strikes me, therefore, that if the creditors, 
in the present case, should desire a trial by 
jury, it ought to be granted; but if not 
desired, then the court may proceed to de- 
cide the case of itself, as a summary pro- 
ceeding in equity. But, if this conclusion 
admitted of some doubt, it seems to me 
that it furnishes so clear an analogy, that 
the court may well follow it as a guide in 
the exercise of its general equity jurisdic- 
tion in bankruptcy. 1 shall direct a certi- 
ficate accordingly to the district court as 
follows : 

1, That upon the first question, the oath 
of the petitioner to the debt, is not under 
the particular circumstances, without fur- 
ther proof, a sufficient foundation for a de- 
cree in bankruptcy. 

2. That upon the second question, if the 
petitioning creditors desire a trial by jury 
under the circumstances, the court ought 
to grant it upon a proper issue, framed for 
the purpose of ascertaining. whether the 
debt is due or not, as a matter of discre- 
tion, if not of right, but that otherwise the 
court may proceed to decide the case of 
itself, by evidence in a summary proceed- 
ing in equity, or may, ex mero motu, in its 
discretion, require the fact to be tried by a 
jury. 
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U. 8. District Court for the Northern District 
of New-York. 


Before the Hon. ALFrep ConkKLInG. 


In the Matter of the Petition of Putnemon 
CANFIELD. 


The pendency of a creditor's petition for a decree in 
bankruptcy, will not bar the right of the debtor to 
petition for a voluntary decree. 


In this case, an application had been 
made by a creditor for an adverse decree 
in bankruptcy, and an order of notice had 
been vbtained thereon, and the question 
submitted for the opinion of his honor was, 
whether such application by the creditor, 
was a bar to the debtor's petitioning for a 
decree. 

Conxuine, J.—I can perceive no suffi- 
cient reason why the pendency of the credi- 
tor’s petition, on which no decree of bank- 
tuptcy has yet been granted, should be 
considered a bar to the right of voluntary 
petition, secured by the act to the debtor. 
‘The act contains no such limitation of this 
right. The debtor may have good reasons for 
wishing to exercise it, notwithstanding the 
prior prosecution of a petition ininvitum. He 
may be apprehensive that it may be volun- 
tarily abandoned, or he may know that the 
charges it makes against him are unfound- 
ed, and think proper to contest their truth, 
aud thus defeat the petition. I cannot see 
that any injury can possibly be done to 
creditors by allowing this practice—while, 
in one respect, it is advantageous, by giving 
them the benefit of the petitioners’ sche- 
dule of debts and property without ex- 
peuse. 





COURT OF COMMON PLEAS 





Before the Hon. M. Utssoerrer and 
Judges Incranam and INGLIs. 


Gipeon Strepuens and others v. FRAnNcIs 
Buair. 


SECURITY FOR COSTS. 


Where parties live out of the county, they are not 
within the jurisdiction of the court, and may be re- 
quired to give security for costs. q 

The act of 1840 does not alter the rule as to security 
for costs. 


Tus was an appeal against an order 
granted at chambers, calling upon the 


plaintiffs to file security for costs. Ita 
peared, that one of the plaintiffs resided 
in King’s county, the others in Albany 
county. 

Sherman and Van Antwerp, appeared 
for the plaintiffs. The learned counsel-con- 
tended, that the statute of 1840, authoriz- 
ing the Court of Common Pleas to docket 
their judgments, and to issue execution in 
any county of the state, so far extended 
thg jurisdiction of this court as to super- 
sede the necessity for security for costs in 
this case ; and that a judgment and execu- 
tion were, therefore, as effective in this as 
in the Supreme Court. 

E. L. Fancher, for the defendants, in- 
sisted, that the plaintiffs were not within 
the jurisdiction of the court; that there 
was a distinction between original and ter- 
ritorial jurisdiction ; that the latter was the 
jurisdiction intended by the statute autho- 
rizing security for costs; that, although 
the statute referred to had extended that 
jurisdiction for the purpose of docketting 
judgments and issuing fi. fa.’s, it was li- 
mited to the exercise of that power only, 
and did not dispense with the necessity of 
security for costs. The learned counsel, 
in support of his argument, submitted— 

1. That original process of the Common 
Pleas was confined to the city. 

2. In case the plaintiffs were ordered to 
pay interlocutory costs, the court having no 
power to issue an attachment beyond the 
county, would be without the authority of 
enforcing obedience to its mandate, except 
by requiring security for costs. 

3. In a case of assault and battery or 
Salse imprisonment, although a fi fa. could 
go to another county, a ca. sa. could not, 
and in such cases, should the plaintiff fail 
to recover, the defendant would be de- 
prived of his ca. sa. for costs, and, unless 
security for costs were allowed, would be 








remediless in all cases where no property 
could be found by a fi. fa. 
Cur. ad vult. 

Per Curiam. Although the question in 
this case is one of great doubt, still I am 
inclined to think the act of 1840, does not 
alter the rules as to security for costs. The 
intent of requiring security for costs is to 
compel a bond for that purpose where the 
person of the plaintiff is not within the 
jurisdiction of the court, so as to be sub- 
ject to the orders of the court. Although 
that act enables a fi. fg. to be issued for 
final costs, still no power exists to collect 
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interlocutory costs out of the county, and 
for this purpose a party would be remedi- 
less unless security was required. A de- 
fendant, in such a case, could not enforce 
the payment of such costs by an attach- 
ment, as it could not be issued to a sheriff 
of another county, and, in this respect at 
least, the plaintiff is out of the jurisdiction 
of the court. 

This appeal is dismissed, but, as the 
question is a new one, without costs to 
either party. 

Appeal dismissed without costs. 


Guglish Cases. 








COURT OF QUEEN’S BENCH. 


Before Lord Denman,C.J.,and Judges Pat- 
TERSON, WILLIAMS, and WIGHTMAN. 


Wraicut v. Wartrts.—(Easter Term.) — 
April 29, 1842. 


Plea in debt for goods sold, &c., that the defendant, 
before action brought, accepted a bill for the amount 
for the plaintiff, and that plaintiff’s endorsee was 
the holder of the bill at the time of action brought ; 
that when the bill became due, defendant paid the 
endorsee 5/. on account; and that for the residue, 
the endorsee had commenced an action against the 
defendant, which was still pending :—Held, on spe- 
cial demurrer, that the plea was bad for duplicity. 

Dest for 22/. 7s., being 110. 3s. 6d. for 
goods sold and delivered, and 117. 3s. 6d. 
for work and labor. Plea: as to the sum 
of 117. 33. Gd. parcel, &c., that after that 
sum, parcel, &c., became due to the plain- 
tiff, and before the commencement of this 

suit, to wit: on the 10th of August, 1840, 

the plaintiff, for and on account of the said 

sum, parcel, &c., drew a bill of exchange 
upou the defendant to the order of the 
plaintiff for the said sum of 11/. 3s. 6d. 
four months after the date thereof, which 
bill the defendant then accepted and deli- 
vered tothe plaintiff tor and on account of the 
said sum of | 1/. 3s. 6d., parcel, &c., and the 
plaintiff then had and received the said bill 
on such account; that after the delivery of 
the said bill to the plaintiff, and before the 
commencement of this suit, to wit: on the 
day and year last aforesaid, the plaintiff 
endorsed and delivered the said bill upon 

a good and sufficient consideration, to one 

Charles Beswick, who, from the time of 

such endorsement, until, and at, and after 

the time when this action was commenced, 











remained, and was the holder of the said 
bill ; that when the said bill becam® due, 
to wit, on the 15th day of December, in 
the year aforesaid, the defendant paid to 
the said Charles Beswick, then being the 
holder of the said bill, and the said Charles 
Beswick then received the sum of 5/. in 
full satisfaction and discharge of an equal 
sum, parcel of the amount of the said bill ; 
and that, forthe recovery of the residue of 
the amount of the said bill, the said 
Charles Beswick then commenced an ac- 
tion against the defendant in Her Majesty’s 
Court of Queen’s Bench at Westminster, 
which action is still depending in the said 
court. Verification, &c. Special demur- 
rer, on the ground that the plea was mul- 
tifarious and double, inasmuch as the plea 
alleged, that the defendant accepted the 
said bill of exchange, and that the plain- 
tiff received the same for and on account 
of the said sum of 111. 3s. Gd.; and, that 
the plaintiff endorsed and delivered the 
same, upon a good and sufficient conside- 
ration, to one Charles Beswick, who, at the 
time this action was commenced, was the 
holder of the said bill; which said allega- 
tions show a good and sufficient defence 
as to the whole of the said sum of 1117. 3s. 
6d., and yet the plea proceeded to allege, 
that the defendant, when the bill of ex- 
change became due, paid to Charles Bes- 
wick, then being the holder of the bill, the 
sum of 5/. in satisfaction of an equal sum, 
parcel of the amount of the said bill, there- 
by showing a further and other good and 
sufficient defence as to the said sum of 51, 
even, although at the time of the commence- 
ment of this action, the plaintiff, and not 
Charles Beswick, was the holder of the said 
bill ofexchange. Also, for that the plea pro- 
ceeded to allege, that the said Charles Bes- 
wick had commenced an action against the 
defendant for the recovery of the residue 
of the bill, and which action.was still pend- 
ing, which would also be a good and suffi- 
cient defence as to the residue of the sum of 
111. 3s. 6d., even, although at the time of 
the commencement of this suit, the plain- 
tiff, and not Charles Beswick, was the 
holder of the said bill of exchange. Also, 
for that the plaintiff was unable to take any 
single and sufficient issue on the plea, so 
far as the same relates to 5/., parcel, &c. ; 
for, if the plaintiff merely denied, that 
Charles Beswick was the holder of the 
said bill of exchange at the commencement 
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of this suit—he thereby admitted that 
Charles’ Beswick was the holder thereof 
when the bill became due, and that the de- 
fendant paid to Charles Beswick the sum 
of 5/.; as in that plea mentioned. And if 
the plaintiff were merely to deny the last- 
mentioned payment, he would thereby ad- 
mit, that the bill was in the hands of Charles 
Beswick, as the holder thereof for value at 
the commencement of this action; either 
of which facts would be a defence as to 
the sum of 4/., parcel, &c. Jvinder. 

W. H. Watson, in support of the de- 
murrer.—T he drawing, accepting, and en- 
dorsing of the bill to a bona fide holder 
constitute one defence. The part payment 
to that holder, and action by him for the 
residue, are pleaded as another. The 
plaintiff cannot traverse any one of those 
facts, without admitting all the others. So 
far as it relates to the 5/., the plea is clearly 
double.. [ Patterson, J—If you traversed 
that Beswick was the holder, and succeed- 
ed on that issue, the defendant could not 
deduct the 5/. from your damages, because 
it is not pleaded as a payment to you.] 
That shows that the payment of 6/. to 
Beswick, and the pendency of an action 
by him, are surplusage, but still they may 
suflice to make a plea double if they are 

leaded as a distinct defence. 

Addison, contra—The plaintiff might 
reply de injuria generally. (Chitty v. Den- 
dy, 3 Adol, & Ell. 319, recognized in Ray- 
son v. Pascoe, Exch. E. T., 1842.) If a plea 
contains two defences, ,the plaintiff may 
traverse one, and treat the other as sur- 
plusage. But there is not a double de- 
fence here. The pendency of another ac- 
tion by the plaintiff himself for the same 
debt is pleadable only in abatement ; and 
how can an action, pending by endorsee, 
be a good plea in bar? The endorsee 
may have sued both plaintiff and defend- 
ant; the former as the drawer, and the 
latter as acceptor. The plaintiff may have 
settled the action against himself by pay- 
ing the bills, and may then have sued the 
defendant as his acceptor. How can the 
latter plead, as a defence, pendency of the 
action by endorsee? If the defendant had 


averred, that the plaintiff took the bills 
with notice of an action by Beswick against 
the defendant, that might constitute a va- 
lid defence. (Chitty on Bills, 224; Marsh 
v. Newell, 1 Taunt. 109; Tarleton v. All- 
fusen, 2 Adol. & Ell. 32.) . 

Watson, in reply, cited Fraser v. Welsh, 





(3 Mee. & W. 634). To make a plea bad 
for duplicity, it is not necessary that both 
defences should be well pleaded. 

Lord Denman, C. J.—It is evident, that 
this plea is framed in order to invite a de- 
murrable replication. To make it double, 
it is not necessary that both defences should 
be correctly pleaded ; it is enough if there 
are two defences in it, or what the plaintiff 
must treat as two defences. 

Patrerson, J.—1 think Mr. Watsow has 
given the proper answer in contending, 
that a plea may be bad for duplicity, al- 
though both the defences in it may not be 
sustainable. The question is, does the plea 
in fact contain two defences ; to elude an 
answer to that question, the defendant is 
driven to admit, that his plea contains a 
great deal of surplusage. Then, why was 
it put there, if it was not put for the pur- 
pose of showing an apparent defence to 
the action. 

Witurams, J., concurred. 

Wicurtman, J.—The plaintiff objects to 
the plea, that it contains a double defence; 
and the defendant cites cases to show that 
one defence is insufficiently pleaded. That 
is not an answer to the objection. 

Judgment for the plaintiff, 





Trinity Term. 
Heprey v. Bainsripce. 


The authority which one partner in a trading partner- 
ship has to bind his co-pariners by signing accep- 
tances or promissory notes in the names of the 
partnership, does not exist in a partnership of attor- 
nies or solicitors. 


DecLARATION on a promissory note 
made by the defendant for 600/., payable 
on demand, with interest at 5/. per cent, 
per annum, with acount for money lent, 
and on an account stated. Pleas, that the 
defendant did not make the note, and the 
general issue. At the trial before Kolfe, 
B., at the Lent Assizes for Durham, 1841, 
it appeared that the defendant and one 
Spurrier were in partnership as attornies 
and solicitors, and that during such part- 
nership, Spurrier, without any authority 
from the defendant, gave the note in ques- 
tion to Blakeman, the testator of the plain- 
tiff. The learned judge nonsujed the 
plaintiff, giving him leave to moye to enter 
a verdict if the note was properly drawn, 
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The particulars of the plaintiff’s demand, 
which were not relied upon at the trial, 
stated, that the. action was brought to re- 
cover the sum of 655/. due on the promis- 
sory note mentioned, and set forth in the 
first count of the declaration, with interest 
thereon, for the recovery of which the 
plaintiff will avail himself of the whole or 
any part of the declaration. A rule nisi 
having been obtained. 

Otter showed cause.—An attorney can- 
not bind his partner by drawing a promis- 


" gory note in the name of the firm. It was 


suggested at the trial that the defendant 
and Spurrier might be money-scrivesers 
as well as attornies; but it is not inciden- 
tal tosuch a partnership, that one partner 
should have the power of binding the part- 
nership. by drawing bills or notes. (Chitty 
on Bills, p. 39, last ed.; Greenslade v. 
Dower, 7 B. & C.635; Dickinson v. Valpy, 
10 B. & C. 128; Ducary v. Gil, 1 M. & 
M. 450; Bramah v. Roberts, 5 Scott, 172; 
8. C., nom. Branchw. Roberts, 3 Bing. N. 
C. 963.) Stronger evidence would be re- 
quired to show that the partner, not of a 
trading firm, had authority to sign notes, 
than to show that he had authority to draw 
bills. [Lord Denman, C. J—A bill of ex- 
change would scarcely be so natural a 
document for an attorney to deliver to a 
client in acknowledgment of money re- 
ceived as a promissory note. } 

Knowles and Hedley, contra.—The only 
partnerships in which one partner cannot 
bind another by drawing bills or notes 
are joint-stock companies, (Dickinson v. 
Valpy,) and mining companies (Ducarry 
v. Gil.) The defendant was constructive- 
ly present at the making of the note. One 
partner is resp nsible fur the fraud of bis 
copartner in contracts relating to the co- 
partnership made with innocent persons. 
(Rapp v. Latham, 2 B. & A. 795; Willet 
v. Chambers, Cowp.:814.) Greenslade v. 
Dower, does not establish the proposition, 
that, in the case of a partnership not 
in trade, one partner cannot bind the other 
by drawing a bill. In that case no part- 
nership was existing at the time when the 
bill was drawn; and Bayley, J., said, “ If 
several persons are in trade together, a bill 
accepted by one in the names of the part- 
nership, and in the course of their trading, 
binds them all. But there is a great diffe- 
rence between such a bill and one drawn 
for the purpose of founding the partner- 
ship.” They further contended, that the 








particulars of the plaintiff’s demand ex- 
tended tothe count on an account stated, 
citing Hay v. Fisher, (2 Mee. & W. 7225) 
and J.ord Tenterden in Rhodes v. Gent,\/ 
(5 B. & A.244;) and that the plaintiff was 
entitled to have a verdict entered on that 
count, 

Lord Denman, C. J., delivered the judg- 
ment of the court. This was an action 
against the defendant as the maker of a 
promissory note. It appeared, that the 
defendant and Spurrier had been in part- 
nership as attorneys, and that during the 
continuance of that partnership, Spurrier 
gave the plaintiff a promissory note in the 
name of the firm. There never was any - 
doubt that the sum, for which the note was 
so given, was a debt due to the plaintiff 
from the firm; but it does not follow that 
one partner has the power or right to give 
a promissory note’ of the firm for the dis- 
charge of it. As to traders, there is a cus- 
tom, founded on the convenience of trade, 
that one partner may bind his co-partners, 
by drawing a bill, or giving a note; and 
such custom is part of the law of the land. 
But it is not necessary for the carrying on 
of a partnership in the profession of an at- 
torney, that one partner should have such 
a power. ‘The decision of the court in 
Greenslade v. Dower, (7 B. & C. 634,) did 
not, indeed, proceed on the ground, that 
one of the two joint occupiers of a farm 
has no implied authority to bind the other 
by accepting a bill of exchange, though 
the judgment of Holroyd, J., did. We, 
however, are of opinion, that such an au- 
thority, in dealing, either with bills or notes, 
is confined to partners in trade. It was 
further urged in the argument before us, 
that the plaintiff was entitled to a verdict 
on the count, on an account stated, but the 
form of his particulars excluded him from 
availing himself of that count; and, more- 
over, that point was not made at the trial. 

Rule discharged. 


Lorpv BrovucHam’s INSOLVENT Act. 


By an act which has recently come 
into operation in England, any person 
though not a trader, may give notice 
to one-fourth of his creditors, with notice 
in the gazette and a newspaper, and pre- 
sent a petition to the court of bankruptcy, 
stating the debts owing by him and his 
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property, and praying to be examined, and 
to be protected, on making a full disclo- 
sure and surrender of his estate and effects. 
The judge or commissioner may then 
grant him protection; and on his passing 
his examination, the property will vest in 
the official and other assignee chosen by 
the creditors. 





COURT OF COMMON PLEAS. 
Trinity Term—1842. 


Before the Right Honorable Sir N. C. 
Trpat, C. J., and Judges Cottman, 
Ersgine, Maute, and Creswe... 


Asucrort and others v. Morrin and ano- 
ther.—June 8. 


STATUTE OF FRAUDS. 


An order to forward goods to the purchaser, followed 
by a shipment of the goods in question, may operate 
as a contract of bargain and sale. 

It is not necessary to specily in the contract the price 
of the gouds. 

The defendants, merchants at St. Vincent’s, sent the 
plaintiffs an order, to ship certain goods therein spe- 
cified, bythe Emerald The order directed that the 
terms were to be “ moderate.” The plaintiffs ac- 
cepted of the order, and shipped the guods accord- 
ingly. They were lost in the passage out :—Held, 
first, that there was in this case, a sufficient con- 
tract within the statute of frauds; and secondly, that 
it was not necessary for the completion of the con- 
tract that the price of the goods should be specified ; 
it was enough:to say that the price should be mode- 
rate, and the goods being named, that price mi: ht 
be ascertained with sufficient certainty to satisfy 
the statute. 


Assumpsit for goods sold and delivered. 
Plea, non-assumpsit. The plaintiffs were 
coopers in London, and the defendants, 
storekeepers at St. Vincent’s. On the 3d 
April, 1540, the defendants sent a letter 
from St. Vincent’s to the plaintiffs in Lon- 
don, signed “J. & S. Morrin.” The 
letter was to the purport following :— 
“Gents., we dispose of a good deal of 
small liquor in our line, and Captain Nel- 
son, of the Emerald, has recommended us 
to try your house for these goods, We 
annex an order, which please to send by 
the Emerald. Let the quality be first and 
good, and the terms moderate. We will 
either pay Captain “Nelson, or remit you 
bills for the amount.” Signed as above. 
Then came a list of the goods ordered: 
-——“ Porter, four hogsheads; brown stout, 





| 
| 
| 
| 
| 


four hogsheads, not weakest but of good 
body,” &c. The goods thus ordered were 
shipped on board the Emerald according- 
ly. The vessel sailed and was lost on the 
voyage out. The defendants refused to 
pay for the cargo, and the plaintiffs brought 
their action thereupon. The cause was 
tried at the sittings in London, after Easter 
Term, 1842, before Creswell, J., and it 
was submitted, on behalf of the defendants, 
that there was not here a sufficient con- 
tract to satisfy the statute of frauds; nor, 
in the absence of such legal contract, was 


| there a sufficient acceptance by the pur- 


chasers, through delivery on board the 
Emerald, to raise a cause of action; and 
Hanson v. Armitage, (5 B. & Ald. 557,) 
was cited, in which it was held, that there 
was no sufficient acceptance, so long as the 
buyer continued to have a right to object 
either to the quantity or quality of the 
goods. And again, in the same case, it 
was ruled that the delivery of goods toa 
wharfinger, (who had been accustomed to 
forward goods from the plaintiff to the de- 
fendant,) which were lost while in pos- 
session of the carriers, was not a sufficient 
acceptance within the statute. The plain- 
tifls were nousuited, and 

Channel, Sergt., on their behalf, obtained 
a rule nisi to set aside the nonsuit, upon 
the following points submitted. He said 
there was a difficulty here in contending 
that this was a good acceptance by the de- 
fendants, within the provisions of the 
statute, so as to bind them; because it has 
been ruled that there was no acceptance so 
long as either party had a right to object to 
the quality or quantity of the goods, as in 
Acebal v. Levy, (10 Bing. 382 ;) where it 
was held as to price, amoung other things, 
that where the contract was silent in that 


respect, but had been executed, a reasona- 





ble price would be inferred, but. otherwise, 
where the contract was executory only, 
and the goods were still in the possession 
or under the power of the seller. And 
again, in the same case, the facts being that 
goods bought abroad were delivered at a 
foreign port on board a ship chartered by 
the purchaser, this was held to be no accep- 
tance within the statute. But he (Chan- 
nell, Sergt.,) submitted, that apart from any 
question of acceptance or non-acceptance, 
by delivery or shipping, there was here a 
good contract of purchase and sale; for, 
first, the document in question, because it 
was an order, was not therefore excluded, 
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of necessity, from being one portion of a 
contract; and secondly, that document 
contained all the requisites of a contract 
under the statute, unless the absence of a 
specific price to be paid, be held for a 
good objection. Again, in Egerton v. 
Mathews, (6 “ast, 307,) there was the fol- 
lowing writing :—" We agree to give Mr. 
E. 1s. 7d. per pound for thirty bales of 
Smyrna cotton, customary allowance, cash, 
3l. per cent., as soon as our certificate is 
complete. M. & T.;” and this was held 
a sufficient memorandum in writing, with- 
in the 17th section of the statute. Then, 
with respect to the price not being men- 
tioned; it is sufficient in any order of this 
sort, for the purpuses of a complete con- 
tract in this respect, to say, that the price 
shall be moderate; for even if a contract 
do not state any specific price, the law will 
infer a reasonable price. That was held 
to be enough in Hoadley v. M‘ Laine, (10 
Bing. 482; 4 M. & Scott, 340, 8S. C.,) in 
which case it was said that where the price 
is omitted, and it dves not appear in evi- 
dence that any specific price was agreed 
upon, a reasonable price may be presumed, 
and the contract may be so stated; but 
that where the contract is silent as to price, 
and it appears by the evidence that a spe- 


cific price was agreed ——— contract is | 


imperfect, and cannot be. gi¥en in evidence. 
(Elmore v. Kingscote,5 B. & C. 583; 10 
Bing. 489; 4 M. & Scott, 217, 8S. C.) 
Upon the whole matter, it is submitted, 
that there is a good contract here, sufficient 
to satisfy the statute of frauds. 

Cause was shown against the rule nisi 
this day, by 


Then there is not sufficient certainty as to 
the price. 

Tinpat, C. J.—The last argument has 
been completely met already by the cases 
cited before. The words of the order are, 
that the price shall be moderate, No spe- 
cific price has been provided for; and the 
price can easily be ascertained. That 
makes the case entirely conformable with 
the provisions of the statute in that respect. 
The rule must be made absolute. 

The rest of the court concurred. 

Rule absolute. 


COURT OF EXCHEQUER. 


Before Lord Antneer, C. B., and Barons 
Avperson, Parke, Gurney, and Rotrs. 


EavestarFrF v. RusseLL.—( Trinity Term.) 
June 22, 1842. 


In answer to adeclaration in debt for goods sold and 





Bompas, Sergt., for the defendants.— | 
This is merely an order at the most, and | 


caunot be called a contract. [ Tindal, C, 
J.—There is an order on one side, on the 
part of the defendants, and the plaintiffs 
show their willingness to accept that order, 
by bringing an action to enforce it. Cres- 
well, J.—Surely, putting the goodson board 
the ship in pursuauce of the order sent by 


delivered, the defendant pleaded that the supy osed 
causes of action, in the declaration mentioned, did 
not accrue to the plaintiff within six years next be- 
fore the commencement of the suit :—Held, good on 
special demurrer. 


Dest for goods sold and delivered, and 
on an account stated. Plea: that the sup- 
| posed causes of action in the declaration 
mentioned, did not accrue to the plaintiff 
within six years next before the commence- 
ment of this suit. Special demurrer, on 
the ground that the plea was bad asa plea 
in confession and avoidance, as not con- 
taining any sufficient confession, that the 
plaintiff ever had any right of action. 

Peacock, in support of the demurrer.— 
The word “supposed” does not amount 
to a positive admission, that there ever 
was a cause of action in the plaintiff. Gale 


_v. Capern, (1 Adol. & Ell. 102; 3 Nev. & 


the defendants, is an acceptance of that | 


order, and would complete the contract. | 
Then, | submit, there is not 4 sufficient 
signature in this case to bind the defend- 


ants. [Tindal, C. J—In Saunderson v. | 


Jackson, (2. B. & P. 238,) it was held, that 
a printed name was sufficient, if recogniz- 
ed by the party, or brought home to him as 
having been printed by his authority.] 


| 


M. 863,) may, perhaps, be cited, where a 
plea of set-off alleged, that the plaintiff 
made a promissory note, payable to A. C., 
which was duly endorsed and delivered to 
the defendant after A. C.’s death, by her 
administrator, and was unpaid, to which 
the plaintiff replied, that the supposed debt 
and cause of set-off, on the said promis- 
sory note, did not accrue to the defend- 
ant within six years, &c.; the court held, 
that the replication amounted to a sufficient 
admission, both of the making and en- 
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dorsement of the note, by the administra- 


tor; but the words, “‘ the said promissory 
note” distinguish that case from the pre- 
sent. In Margetts'v. Bays, (4 Adol. & Ell. 
489,) where a plea, that “the supposed 
debt in the declaration ‘tnentioned, 7f any 
. such there be, did not accrue due to the 
plaintiff within six years, &c:,” was held 
bad fur not confessing and avoiding the 
debt; and, on Gale v. Capern being cited, 
Lord Denman, C. J., said, ‘« That was after 
the trial, but here the form of the plea is 
‘ specially demurred to, which makes all the 
difference.” [Parke, B.—Gould v. Las- 
bury, (1 C., M. & R. 254, also reported in 
4 Tyr. 863 ; 2 Dowl. 707,) seems an autho- 
rity against you, where this court, after 
conference with the court of Queen’s 
Bench, held, that a plea in bar, alleging 
that by operation of the Insolvent Debtor’s 
Act, the defendant was discharged “ from 
the debts and causes of action, 7f any,” was 
bad; but Lord Lyndhurst, in the course 
of the argument, threw out an intimation, 
that “supposed” would probably have 
doneas being equivalentto“alleged.”] Yes, 
but in another part of that case he says, 
that it is difficult to distinguish between 
“ supposed” and “if any,” and the judg- 
ment of the court determined the latter to 
be insufficient. | Alderson, B.—Surely the 
supposed cause of action must mean the 
alleged cause.| 

Udall, contra, cited Gwillim v. Daniel, 
(2 C., M. & R. 61; 1 Gale, 143.) 

Parke, B.—There can be no doubt 
whatever, that the word “ supposed,” used 
in this plea, is a sufficient admission of a 
cause of action. It is the usual and ordi- 
nary mode of pleading in cases of this na- 
ture, and I have seen instances without 
number where, aftera plea of the general 
issue, a special plea has professed to an- 
swer the supposed causes of action in the 
declaration mentioned. 
any” stand on a different footing, and, al- 
though sufficient in a plea in abatement, 
are not so in a plea in bar, because they 
leave it doubtful whether any debt ever 
existed at all. 

The rest of the court concurring. 

Judgment for the defendant. 








MISCELLANEOUS. 





Adifferent law for different Ranks.—The late John 
Spencer, Esq., was a man of sense, humor, and wit, 
very singularin his dress, and very determined in his 
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actions. In the morning he walked the streets in a 
Tyburn wig, with an oak stick and little hunting-knife 
under a plain brown fiock: In this manner, sallying 
forth one morning to take a walk, a butcher's doug, not 
hking his phiz, flew at him, and shook him so soundly 
by the coat, that Mr. Spencer (then commonly called 
Jack Spencer) drew forth his knife, and stabbed the 
dog. ‘The enraged butcher, not thinking it quite safe to 
attack a man so stout and well-armed at both points 
as Mr. Spencer then was, determined rather to dog 
the assassin, which Mr. Spencer perceiving, he went 
into the first alehouse, and called for a pint of porter, 
in order to give the butcher’ time to take such mea- 
sures as he thought more prudent than a_boxing- 
match. The butcher fetched the constable, and 
charged him to take that maninto custody. Sir Tho- 
mas de Viel wax then the first acting magistrate of 
Westminster, before whom the noble culprit was 
brought. Mr. Spencer,- seeing the pomposity of the 
justice, and knowing what he was at bottom, affected 
a face uf concern, fear, and repentance. ‘ How dared 
you, sir,” said the justice, as soon as the case was 
opened, “ kill this here man’s dog; nay, his servant, 
as a body may call him, who protected his shop with 
more faith and fidelity than perhaps a Christian would 
have done?’ And, seeing the dismay his prisoner 
was under, added, “ Sirrah, what provocation had you 
to kil! this honest man’s dog?” Upon this second in- 
terrogation, “ Bow, wow, wow!” barked Mr. Spen- 
cer, and running his head furiously into Le Viel’s face, 
and taking hold of his collar with his mouth, made the 
seat of justice tremble, to the astonishment of all 
present. “ A dog kilied, justice insulted, apoor butcher 
ruined, and a ccurt of justice disgraced!—why it was 
almust death without benefit of clergy. Commit 
him, commit him!” said De Viel. ‘What’s your 
name, fellow?’ said the clerk, who was fillin 
up the miltimus. At length, silence being called, 
the prisoner, with a second penitential face, an- 
swered, ‘‘ My name, and please ) our worship, is Spen- 
cer.” ‘But your Christian nanie? ‘Why, that is 
Jobn.” Now, Sy Thomas was no such fool but he 
knew that Spen@™® John turned the other way was 
John Spencer, and that John Spencer was a singular 
character, and brother to the Duke of Marlborough, 
and then taking a more steadfast luok in his face, re- 
collected his person. .4 sort pause was here neces- 
sary: Sir Thomas took: ‘nd then bursting out into 
a laugh, ran upto Mr. encer, and saluted him. 
“Mr. Spencer,” said he, “1 am your most obedient 
humble servant; pray how does my Lord Duke, your 
brother, do? Pray, Mr. Spencer, do me the honor to 
sit down ;” and turning tv the butcher, * Sirrah, away! 
never let me hear again of your keeping dogs to insult 
gentleman, and terrify his majesty’s taithful subjects 
in the streets; 1 have a great mind”—— Here Mr. 
Spencer interpused, and desired that he might so far 
prevail as to let the man go quietly home and look 
after his mutton, which Sir Thomas granted. © 





Lord Redesdale.—1 never saw Lord Redesdale 
more puzzled than atone of Plunkett’s best jeux d’es- 
prits. A case was argued, wherein the plaintuff prayed 
that the defendant should be restrained from suing 
him on certain bills of exchange, as they were nothing 
but kites. “Kites, Mr. Plunkett!” exclaimed Lord 
Redesdale; ‘‘ Kites never could amount to the value 
of these securities: I do not understand this state- 
ment atall, Mr. Plunkett! It is not tu be expected 
that you should, my Lord !’ answered Plunkett. “In 
England and in Ireland kites are quite different things. 
In England, the wind raises the kites, but in Ireland, 
the kites raise the wind.” Ido not feel any better 
way informed yet ! said the matter-of-tact chancellor. 
“ Well, my Lord, I’ll explain the thing without men- 
tioning those birds of fancy,” and therewith he eluci- 
dated the difficulty.— Life of Lord Redesdale. 











